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IN THE SUPREME COU)RT 
OF THE STATE OF UTAH 
CHARLES G. OMAN, 
Plaintiff, 
vs . 
THE INDUSTRIAL COMMISSION OF 
THE STATE OF UTAH, PEABODY C$se No. 860192 
COAL COMPANY [Employer], OLD 
REPUBLIC INSURANCE COMPANY 
[Insurance Carrier for the 
Employer], and the SECOND 
INJURY FUND OF THE STATE OF UTAH, 
Defendants. 
BRIEF OF DEFENDANTS PEABODY 
COAL COMPANY and OLD REPUBLIC 
INSURANCE COMPANY 
PETITION FOR REVIEW FROM 
THE INDUSTRIAL COMMISSION OF UTAH 
ISSUES PRESENTED FOR REVIEW 
1. Did the Industrial Commission act arbitrarily or 
capriciously in using September 24, 1984, as the commencement 
date for permanent total disability? 
2. Does interest on permanent total disability benefits 
become payable before the statutorily required certification 
that the employee cannot be rehabi litatecji? 
DETERMINATIVE STATUTES 
Utah Code Ann. § 35-1-67 (as amended in 1974) and § 35-1-78 
govern this case. Both sections are reproduced in the addendum. 
STATEMENT OF THE CASE 
A. Nature of the Case, Course of Proceedings and Disposition 
By the Industrial Commission. 
This case arises under the Utah Worker's Compensation Act. 
Charles G. Oman ("Oman") sustained an industrial accident 
on May 12, 1975. (R. 2) 
On March 21, 1977, a Compensation Agreement was made by 
Oman and approved by the Industrial Commission. Oman received 
59 weeks of temporary total disability compensation for May 12 
to June 15, 1975, (less two days) and April 30 to December 31, 
1976. He also received 78 weeks of permanent partial dis-
ability compensation for a 25% permanent partial impairment. 
(R. 24) 
On September 15, 1977, Oman filed a Claim for Additional 
Compensation and/or Medical Benefits. (R. 27) Oman received 
$1,500 in temporary total disability compensation for May 2 to 
December 1, 1977. (R. 38) Temporary total disability compen-
sation was also paid from December 1, 1977, to September 7, 
1978. (R. 33) 
Nearly five years later in August 1982, Oman filed an 
Application for Hearing claiming additional temporary total and 
permanent partial disability compensation. Oman also claimed 
for the first time permanent total disability. (R. 37) Defen-
dants Peabody Coal Company and Old Republic Insurance Company 
("Peabody Coal") answered by denying the claims and asserting a 
statute of limitation defense. (R. 38, $9) 
The first hearing was held on September 24, 1984, before 
Administrative Law Judge Richard G. Sumsj.on. (R. 80-142) On 
October 23, 1984, Judge Sumsion entered Amended Findings of 
Fact, Conclusions of Law and Order. (R. 408-413) 
Judge Sumsion found: 
[Tjhat [Oman] was by no means rendered permanently and 
totally disabled as a result of the industrial acci-
dent even though the accident combined with the 
circumstances that have followed may well have rele-
gated him to that status. (R. 411) 
He further ruled that the claims for additional temporary total 
and permanent partial disability compensation were barred by 
statutes of limitation. He also made a tentative finding of 
permanent total disability. (R. 412, 41$) 
After the first hearing, Oman was given feasibility studies 
and placed in a rehabilitation program with the Utah Division 
of Rehabilitation Services. In July 1985, Rehabilitation 
Services certified that Oman did not meet the legal requirement 
for vocational rehabilitation. (R. 559) 
The secon hearing was held on November 14, 1985, again 
before Judge Sumsion. (R. 456-557) On december 11, 1985, 
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Judge Sumsion entered Supplemental Findings of Fact, Conclu-
sions of Law and Order. (R. 561-565) 
Judge Sumsion found that Oman did not become permanently 
and totally disabled until July 31, 1985, when Rehabilitation 
Services certified that Oman was no longer a candidate for 
rehabilitation. (R. 564) He also found that Peabody Coal was 
not liable for any further compensation benefits since Oman had 
become permanently and totally disabled more than ten years 
after the accident which was well beyond the six year statutory 
period of employer's liability for permanent total disability. 
(R. 564) 
On December 18, 1985, Peabody Coal objected to the finding 
of permanent total disability but elected not to pursue it 
since no benefits were awarded against Peabody Coal. (R. 567) 
On December 20, 1985, Oman filed a Motion for Reconsidera-
tion/Motion for Review challenging the permanent total 
disability date used by Judge Sumsion and the lack of an 
interest award. (R 568-573) 
On March 13, 1986, the Industrial Commission entered its 
Order Granting Motion for Review. The Industrial Commission 
affirmed Judge Sumsion's order except for the date of permanent 
total disability. Instead the Commission used September 24, 
1984, which they thought was the first date of medical con-
firmation of permanent total disability. (R. 574-577) 
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However, the first date of medical confirmation was actually 
September 21, 1984. (R. 156) The September 24th date 
apparently came from Oman's suggestion of medical confirmation 
being an alternative commencement date. In his brief, Oman 
erroneously used September 24th rather than September 21st. 
(R. 571) 
B. Statement of Facts. 
Defendants are dissatisfied with Oman's statement of facts. 
The correct standard of review is whether "the commission 
acted arbitrarily or capriciously and wholly without cause in 
rejecting or in refusing to give effect tio the evi-
dence. . . ." Kavalinakas v. Indus. Comm'n., 67 Utah 174, 246 
P. 698, 700 (1926). This Court "does not weigh the probative 
effect of conflicting evidence before the Commission," but 
surveys it "in the light most favorable to the Commission's 
findings and order." Kaiser Steel Corp. v. Monfredi, 631 P.2d 
888, 889 (Utah 1981) . 
Given this standard, Oman has the obligation to present all 
relevant facts in arguing that the Commission acted arbitrarily 
or capriciously. This was not done. Therefore, defendants 
must set out the substantial facts supporting the Commission's 
Order. 
1. Oman was injured on May 12, 1983, when he was cleaning 
up after cave-in. While moving rocks, support timber fell on 
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him. (R. 2, 3, 89) As stated by Judge Sumsion in his Amended 
Findings of Fact, "the accident is not questioned, but the 
extent of injuries sustained as a result of the accident are 
subject to considerable doubt." (R. 408) 
2. Following the accident, Oman continued work, digging 
out rock for "better than half a day." (R. 90) 
3. At about 11:00 p.m. on May 12, 1975, Oman sought 
medical attention from the Emery Medical Center for hyper-
ventilation. No report was made of any back injury. He was 
given Valium and sent home. (R. 149) 
4. About two weeks after the accident, Oman saw a 
chiropractor for his back. No records from this chiropractor 
were found. (R. 94) 
5. From June 2 to October 15, 1975, Oman and his wife 
received marriage counselling from the Four Corners Mental 
Health Clinic. Oman also received help in dealing with the May 
mine accident. (R. 157-165) When Oman stopped the treatment, 
he had returned to a normal work life. (R. 165) 
6. Oman worked at the mine between June 12, 1975 and 
April 30, 1976. (R. 24) 
7. Oman first saw a medical doctor about back problems in 
May, 1984. After examination, Dr. N. K. Dean referred Oman to 
Dr. Thomas E. Soderberg. Dr. Soderberg recommended and 
performed a three-level back fusion in June, 1976. (R.167, 262) 
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8. In November, 1976, Dr. Soderberp recommended another 
surgery to determine whether there was a non-union of the 
fusion. Oman refused surgery. Thereafter, a permanent partial 
impairment rating of 25% for the back was given. (R. 168) 
9. On March 21, 1977, the Compensation Agreement was 
entered. (R. 24) 
10. In September, 1977, Oman elected to have surgery and 
wanted temporary total disability compensation retroactive to 
May, 1977. (R. 27) This was paid. (R. 38) 
11. In December, 1977, surgery was again performed to 
refuse the levels L-4 to S-l. (R. 168, 192) 
12. Oman continued to receive temporary total disability 
compensation through September 7, 1975. (R. 33) 
13. On August 21, 1978, Oman applied for a business 
license for Kelly's Bar with the State T^x Commission of Utah. 
He identified himself as the sole owner. (R. 476-478) [This 
document was marked and received into evidence as Exhibit 
D-20. (R. 478) It is not in the Commission's Record on 
Appeal. A copy is included in the addenqum.] 
14. On September 1, 1978, Dr. Soderberg noted that Oman 
was "tending bar" and lifting cases of canned drinks. 
Dr. Soderberg gave Oman clearance to return to work, including 
heavy work. Oman indicated he would continue tending bar. 
(R. 169) 
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15. In March, 1979, Oman filed, as the owner, a State of 
Utah Sales and Use Tax Return for Kelly's Bar. (R. 479) [This 
document was marked and received into evidence as Exhibit 
D-21. (R. 479) It is not in the Commission's Record on 
Appeal. A copy is included m the addendum.] 
16. In May, 1979, Oman was charged and pled guilty to 
permitting gambling at Kelly's Bar. (R. 482) [This document 
was marked and received into evidence as Exhibit D-24. 
(R. 482) It is not in the Commission's Record on Appeal. A 
copy is included in the addendum ] 
17. In December, 1979, Oman filed, as the owner, another 
Sales Tax Return for Kelly's Bar (R. 480) [Thus document was 
marked and received into evidence as Exhibit D-22. (R. 480) 
It is not in the Commission's Record on Appeal. A copy is 
included in the addendum.] 
18. On his 1979 Federal and Utah income tax returns, Oman 
reported that he owned and was self-erployed at Kelly's Bar 
while his wife worked as a receptionist for Emery Medical 
Clinic. He reported a net profit from this business and paid 
self-employment tax for himself. (R. 349-356) 
19. On his 1980 Federal and Utah income tax returns, Oman 
again reported that ne owned and was self-employed at Kelly's 
Bar while his wife was a housewife. He reportea a net profit 
from his business of $5,197 which is more than he would have 
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received from disability benefits. [Disability would have been 
computed at the maximum rate of $95.33 per week for 52 weeks 
which is $4,957.16.] He also paid self-employment tax for 
himself. (R. 357-362) 
20. On his 1981 Federal and Utah income tax returns, Oman 
again reported he owned and was self-empJLoyed at Kelly's Bar 
while his wife was a housewife. He reported a net profit for 
his business and again paid a self-employment tax for himself. 
(R. 363-368) 
21. In August, 1982, Oman and his w^fe entered into a 
Lease Agreement for Kelly's Bar. The Lease was for three years 
with two 2-year options to renew. (R. 4$0-482) [This document 
was marked as Exhibit D-23 and received into evidence. 
(R. 482) It is not in the Commission's Record on Appeal. A 
copy is included in the addendum.] 
22. On his 1982 Federal and Utah income tax returns, Oman 
once again reported he owned and was self-employed at Kelly's 
Bar while his wife was a housewife. No net profit was 
reported, but he did pay self-employment tax for himself. 
(R. 369-374) 
23. On his 1983 Federal and Utah incfome tax returns, Oman 
again reported he owned and was self-employed at Kelly's Bar 
while his wife was a housewife. He reported a net profit from 
his business of $6,916, nearly $2,000 more than the $4,957.16 
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he would have received from disability. Again, he paid 
self-employment tax for himself. (R. 375-379) 
24. In January, 1984, Oman reported to the police, 
criminal mischief occurring at Kelly's Bar. (R. 482, 483) 
25. In March, 1984, while locking up Kelly's Bar, Oman's 
car was stolen. He reported it to the sheriff. (R. 483, 484) 
26. In April, 1984, Oman purchased a Siroma Draw 80 poker 
machine for Kelly's Bar. When Oman failed to pay for it, he 
was sued. In answering the complaint, he stated that he could 
not use it at Kelly's Bar since it was illegal and agreed to 
pay for it. (R. 485-487) [Supporting documents were marked 
and received as Exhibits D-28 and D-29. R. 485, 487) They are 
not in the Commission's record on appeal. Copies are attached 
in the addendum.] 
27. In September, 1984, Oman made a report to the police 
that a vehicle was stolen at Kelly's Bar. (R. 484) [This 
document was marked and received into evidence as Exhibit 
D-27. (R. 485) It is not in the Commission's Record on 
Appeal. A copy is included in the addendum.] 
28. On his 1984 Federal and State income tax returns, Oman 
reported that he and his wife were self-employed at Kelly's 
Bar. However, he listed himself as the sole owner. He 
reported a net profit of $12,880, which is nearly $8,000 more 
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than the $4,957.16 he would have received for disability. He 
again paid self-employment tax for himself. (R. 380-387) 
29. The 1984 tax returns, which are the first to list 
Oman's wife as self-employed, were signed in April, 1985. 
(R. 380) Before then, on February 25, 1^85, Peabody Coal 
notified Oman that they thought he owned and operated Kelly's 
Bar and that they felt this would disqualify Oman for permanent 
total disability compensation. (R. 427, 428) On March 25, 
1985, a hearing was scheduled to examine this issue. (R. 429) 
30. Oman also acknowledged receiving numerous checks made 
out to him which were deposited in his business accounts. 
(R. 488-492) These checks were marked a$ Exhibits D-30 to D-36 
and received into evidence. D-36 was a packet of checks. 
(R. 492) [These exhibits are not in the record filed by the 
Commission. They are too numerous to include in the addendum.] 
31. In November and December, 1983, Oman received numerous 
checks made out to him for Christmas tre^s. (R. 493, 494) In 
November and December, 1984, Oman also received numerous checks 
made out to him for Christmas trees. (R. 492, 493) [These 
packets of checks were marked as Exhibits D-38 and D-37, 
respectively, and were received into evidence. (R. 493, 494) 
They are not in the Commission's record dn appeal. They are 
too numerous to include in the addendum]. 
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32. In 1984 and 1985 Oman owned and raced a horse named 
El Rockette. Sometimes he would travel to watch it race. 
Payments for the horse came out of the Kelly's Bar checking 
account. (R. 495-496) Oman's wife considered this to be an 
expensive hobby for Oman. (R.547) 
33. Oman paid for personal and family living expenses out 
of the Kelly's Bar checking account. Numerous checks were 
offered and received into evidence confirming this. 
(R. 498-499) The biggest share of checks written on the busi-
ness account were for personal items. (R. 552) [These were 
received as Exhibit D-43 (R. 498) but were not included in the 
Commission's record on appeal. They are too numerous to 
include in an addendum.] 
34. A review of the personal and family living expenses 
paid through the business strongly suggests that they were not 
reported as income for income tax purposes. The net profit 
should have been higher than Oman reported for tax purposes. 
(Exhibit D-43). This is also suggested by Judge Sumsion's 
finding that "the income from the first four years is suspect, 
[and] there may be an adequate explanation; but such explana-
tion is not deemed important to the issue relative to [Oman's] 
permanent total disability." (R. 563) 
35. Oman regularly opened Kelly's Bar and was seen there 
regularly. (R. 471, 516-518, 527) 
36. When the sheriff's office needs to contact Kelly's 
Bar, they contacted Oman. (R. 512, 513, 517) The Sheriff's 
office was not even aware that Oman was disabled until they 
were contacted by defendant's investigator. (R. 516-518) 
37. In April 1985 Oman reported to itour Corners Community 
Health Center that he "is able to do the business managing of 
the bar that the couple owns" and that "He is quite innovative 
and creative as far as money making idea$." [These records 
were used at the second hearing (R. 487) and were admitted at 
Oman's request as an addition to Exhibit A-l. (R. 460, 461) 
They are not a part of the Commission's record on appeal. A 
copy is included in tne addendum.] 
38. Kelly's Bar was still open as of the last hearing. 
39. During the first hearing in September 1984, Oman 
claimed he was not working. He also claimed that since the 
accident he had only tended bar two days. (R. 32, 33) 
40. During the second hearing Oman claimed he did not own, 
operate or have any involvement with Kelly's Bar. He claimed 
his wife owned and operated it. (R. 475) He denied involve-
ment in selling Christmas trees. (R. 476|) 
41. The first medical opinion of permanent and total 
disability was that of Dr. Robert E. Pottfe on September 21, 
1984, rendered after the application was filed. (R. 156) 
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42. None of the doctors who treated or evaluated Oman were 
made aware of the facts established at the last hearing. Nor 
was Rehabilitation Services ever made aware of these facts. 
43. The matter was never referred to a medical panel for 
an impartial evaluation. 
44. Oman did not claim that his permanent impairment for 
his back had changed from the 25% rating given by Dr. Soderberg 
in 1976. (R. 336) However, Oman did claim a 25% psychiatric 
impairment arising after March 21, 1977. (R. 336) None of 
Oman's doctors who gave him a psychiatric impairment (Frank 
Dituri, Jack Tedrov; and Ronald Reuben) were aware of his busi-
ness activities. All thought he was totally incapacitated. 
(R. 333-336) [Dr. Tedrow's opinion was received as Exhibit 
A-13 (R. 462, 465) and Dr. Reuben's opinion was received as 
Exhibit A-17 (R. 463, 465). These are not included in the 
Commission's record on appeal.] 
45. Judge Sumsion determined that Oman could not be 
rehabilitated to work for someone else because of Oman's 
neurosis. (R. 564) 
46. Peabody Coal objected to the finding of permanent 
total disability but did not pursue the issue because the 
Industrial Commission did not make any award for compensation 
against Peabody Coal. (R. 567) 
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47. There is no evidence in the record that the Commission 
has a rule requiring permanent total disability to begin on the 
last day worked or that such a rule has been followed without 
exception for 70 years as Oman claims. $rief of Plaintiff, 
p. 8. 
48. There is no evidence in the recprd that the Commission 
was "vainly attempting" to "arbitrarily limit the financial 
exposure of the Second Injury Fund" as Oman claims. Brief of 
Plaintiff, p. 8. 
SUMMARY OF ARGUMEN|r 
This controversy arises from Oman's disagreement with the 
Commission's use of September 24, 1984, ^or the commencement of 
permanent total disability benefits and the Commission's 
refusal to award interest. 
September 24, 1984 is the first mediqal evidence of perma-
nent total disability. Until, and even alfter then, Oman was 
operating a very profitable business. He was not permanently 
and totally disabled before then. There is no evidence that 
the Commission had or broke any long standing rule in making 
this determination or that the Commission was acting to protect 
the Second Injury Fund. The Commission did not act arbitrarily 
or capriciously. 
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Interest commences when benefits become due and payable. 
Permanent total disability benefits do not become payable until 
after there is certification that the employee cannot be 
rehabilitated. Any award of interest before certification is 
improper. 
POINT I 
THE DETERMINATION OF WHEN PERMANENT TOTAL 
DISABILITY BEGINS RESTS WITH THE COMMISSION 
AND MAY ONLY BE OVERTURNED WHEN IT IS 
ARBITRARY OR CAPRICIOUS. 
Utah Code Ann. § 35-1-67 provides for permanent total 
disability benefits. It does not establish a definition for 
permanent total disability. Nor does it decree when such bene-
fits should begin. These matters are left to the Commission's 
discretion: 
Thus, whether an employee is totally disabled or 
permanently disabled are ultimate matters to be 
decided by the commission, as is also the amount and 
time compensation may be awarded upon all the 
evidence. Spencer v. Industrial Comm'n., 40 P.2d 188, 
197 (Utah 1935). 
The Industrial Commission has considered the evidence and 
exercised its discretion in finding that Oman was not perma-
nently and totally disabled before September 24, 1984. In 
reviewing this decision, Oman must show that the Commission 
acted arbitrarily or capriciously. All evidence must be 
considered in the light most favorable to the Commission's 
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decision. Kaiser Steel Corp, v. Monfredj, 631 P.2d 888 (Utah 
1981). 
POINT II 
THE EVIDENCE NOT ONLY SUPPORTS, BUT COMPELS 
THE CONCLUSION THAT OMAN WAS NOt PERMANENTLY 
AND TOTALLY DISABLED BEFORE SEPTEMBER 24, 
1984. 
The major premise of Oman's argument on appeal is that he 
has not worked since April 22, 1976. To accept this, one must 
be extremely selective in choosing facts, even to the point of 
ignoring most of the evidence. A review of all the facts shows 
overwhelming support for the Commission's refusal to award 
benefits before September 24, 1984. 
In August, 1978, Oman began operating Kelly's Bar. 
(R. 476-478) When Dr. Soderberg told him he could go back to 
work in September, 1978, Oman was already tending bar and 
elected to continue doing so. (R. 169) Contrary to Oman's 
denials of ownership and operation, Oman's sales and income tax 
records between 1978 and 1984 show him as, the sole proprietor 
of Kelly's Bar and self-employed there. (R. 349-387, 476-480) 
In 1979 Oman, as the owner, was charged and pled guilty to 
permitting gambling at Kelly's Bar. (R. 482) When crimes 
occurred at Kelly's Bar, Oman reported them to the sheriff. 
(R. 481-484) When the sheriff needed to make contact with 
Kelly's Bar, they contacted Oman. (R. 512-517) Numerous 
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checks deposited into the Kelly's Bar checking account were 
made payable to Oman. (R. 488-499) Oman regularly opened the 
bar, was seen there regularly and also closed it. (R. 471, 
483, 484, 516-518, 527) When a poker machine was purchased for 
the bar, Oman handled the transaction. (R. 485-487) Oman even 
paid self-employment tax on himself (but not for his wife) 
during this time. (R. 349-387) Notwithstanding his denials, 
nearly all of this evidence uncovered by Peabody Coal came from 
Oman himself in documents that he had signed. It was gathered 
many years after the fact and without Oman's cooperation. Oman 
owned and operated Kelly's Bar. 
While operating Kelly's Bar, Oman reported for income tax 
purposes an average net profit of $4,242.67 per year. 
(R. 349-387) This is only $714.49 less than any annual 
disability benefits he would have received from Peabody Coal. 
When the personal and family expenses which were paid with 
money from Kelly's Bar are added to his net profit (R. 498, 
499, 552), Oman did substantially better with Kelly's Bar than 
he would have with disability benefits. He did well enough, in 
fact, to engage in an expensive hobby of owning and racing a 
horse. (R. 495-496) And all this does not take into account 
the money he received for selling Christmas Trees. 
(R. 492-494) Oman has not sat idly by dependent on a dole but 
-18-
has "been quite innovative and creative as far as money making 
ideas." (R. 460, 461, 487) 
Considering that Oman owned, operated and profited from 
Kelly's Bar, it is no wonder that the Commission did not award 
permanent total disability before September 24, 1984. Not 
until then was there any medical evidence to support. Until 
then, and even after, Oman was making a profit at his busi-
ness. The only wonder is how the Commission could have found 
permanent and total disability at all. Certainly they gave 
Oman the extreme benefit of the doubt in accepting he had a 
neurotic condition and erroneously awarding permanent total 
disability when he couldn't work for others, but could 
profitably run his own business. 
A final note on this point. The Administrative Law Judge 
used as the beginning date for permanent total disability the 
date of Rehabilitation Services' certification that Oman could 
not be retrained. The Commission changed it to the date of 
first medical evidence. Ironically, the date used by the 
Commission was suggested by Oman. Although arguing for the 
April, 1977 date, Oman proposed September 24, 1984 as an 
alternative date. (R. 571) To now claim that his proposed 
alternative date is arbitrary and capricious so that he can 
obtain benefits for a period he was profitably operating a 
business strains credulity. 
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POINT III 
OMAN'S CLAIM THAT THE COMMISSION VIOLATED 
ITS RULE OF USING THE LAST DAY WORKED FOR 
BEGINNING PERMANENT TOTAL DISABILITY IS 
WITHOUT MERIT. 
Oman argues that this is "the first time in 70 years" the 
Commission has used a date other than the last day worked. 
Brief of plaintiff, p. 8. This argument is without merit. 
First, there is no evidence of this in the record. Second, 
this case must be evaluated on its own facts, not on a compari-
son with unnamed cases with substantially different facts. And 
third, Oman's last dav worked was not April 22, 1976. True, he 
has not worked for Peabody Coal since then. But by his own 
admissions he has worked quite profitably for himself. If any-
thing, he has not quit working and should not receive any bene-
fits at all. 
POINT IV 
OMAN'S ACCUSATION THAT THE COMMISSION'S 
MOTIVE IS TO PROTECT THE SECOND INJURY FUND 
IS WITHOUT MERIT. 
Oman also claims that the Commission's use of the 
September 24, 1984, commencement date is a vain attempt to 
protect the Second Injury Fund. Brief of plaintiff, p. 8, 
This, too, is without merit. First, there is no such evidence 
in the record. Second, it ignores the substantial evidence 
against an earlier date. Third, the Commission's use of 
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September 24, 1984 rather than July 31, 1985 (as used by the 
Administrative Law Judge), cost the Second Injury Fund another 
year's benefits. This hardly suggests favoritism. And fourth, 
if April 22, 1977 is used, the major portion would be paid by 
Peabody Coal, not the Second Injury Fundf 
POINT V 
PERMANENT TOTAL DISABILITY COMPENSATION DOES 
NOT BECOME PAYABLE UNTIL REHABILITATION 
SERVICES HAS CERTIFIED THAT THE EMPLOYEE 
CANNOT BE REHABILITATED. 
Utah Code Ann. § 35-1-78 provides for interest from "the 
date when each benefit payment would have become due and pay-
able." The critical issue is when permanent total disability 
benefits become payable. 
The Utah Worker's Compensation Act provides four types of 
disability compensation: Temporary total disability, temporary 
partial disability, permanent partial disability and permanent 
total disability. Utah Code Ann. §§ 35-1-65, -65.1, -66, and 
-67. Temporary total and temporary partial disability are paid 
until there is medical stabilization. Booms v. Rapp Construc-
tion Company, 35 Utah Adv. Rep. 13 (Utah June 6, 1986). The 
employee need not take any action for these benefits to 
accrue. They are immediately payable. Permanent partial 
disability is determined at the time of medical stabilization. 
Booms. Again, the employee is not required to take any action 
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to receive these benefits. They are payable upon medical 
stabilization and rating. When the issues of temporary total, 
temporary partial and permanent partial disability come before 
the Commission, it is usually to determine the correct date of 
medical stabilization (which has already passed) and a perma-
nent impairment rating. There is no question that the benefits 
were payable. Thus, an interest award for these past due and 
payable benefits is appropriate under Utah Code Ann § 35-1-78. 
Permanent total disability is a different matter. Under 
Utah Code Ann. § 35-1-67, the right to these benefits requires 
affirmative action by the employee and prerequisite determina-
tions. Specifically, there cannot be a finding of permanent 
total disability until the employee has been referred for 
vocational rehabilitation and there is a certification that the 
employee cannot be rehabilitated. (There is an exception for 
loss of body parts which does not apply in this case.) Obvi-
ously one is not permanently and totally disabled until 
rehabilitation has been tried. Until such certification, 
permanent total disability compensation is not payable. In the 
recent case of Hardman v. Salt Lake City Fleet Management, 41 
Utah Adv. Rep. 7 (Utah September 8, 1986), this court 
reaffirmed that such certification is a prerequisite step in 
finding permanent total disability. Although after this certi-
fication, the Commission does make such benefits retroactive, 
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they did not become fixed, determined and payable until the 
certification is obtained. Thus, any award of interest on 
permanent total disability for a period before certification by 
Rehabilitation Services would be improper. 
This case illustrates the fairness of this result. Oman 
went 6x/2 years before claiming permanent total disability. 
(April, 1976 to August, 1982). It was another two years before 
he had any supporting medical evidence. (September, 1984). It 
was nearly another year before he received the requisite 
rehabilitation certification. (July, 1985). Had he started 
the process immediately, he might well have been retrained. 
(R. 411) Instead, he chose to own and operate a profitable 
business. To now award interest before certification rewards 
Oman for the delay which led to his inability to be rehabili-
tated and his failure to give defendants notice of his claim. 
It penalizes Peabody Coal for not paying benefits which were 
not even known or claimed. As required by statute, any perma-
nent total disability benefits do not become payable until cer-
tification. An award of interest before that time is improper 
and inequitable. 
CONCLUSION 
If any error was made by the Industrial Commission, it was 
in awarding of permanent total disability compensation to Oman 
whose delay in seeking help prevented rehabilitation and who, 
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although unable to be retrained for another vocation, is able 
to make a comfortable living with his own business. There is 
substantial evidence to support the Commission's conclusion 
that permanent total disability before September 24, 1984 would 
be improper. It is improper to award interest on any such 
permanent total disability before certification of non-
rehabilitation. The Order of the Commission is more than fair 
and charitable to Oman. Oman's appeal should be denied. 
DATED this 16th day of October, 1986. 
SNOW, CHRISTENSEN & MARTINEAU 
<^ >V 
lenry K. Chki II 
AttorhB^L^or defendants 
Peabody Coal Company and Old 
Republic Insurance Company 
SCM11520 
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ADDENDUM 
A Utah Code Ann. § 35-1-67 
B Utah Code Ann. § 35-1-78 
Q Exhibit D-20, Application For License To Engage In Business 
D Exhibit D-21, Sale and Use Tax Return, March 29, 1979 
E Exhibit D-24, 1979 Conviction for permitting gambling at 
Kelly's Bar 
F Exhibit D-22, Sales and Use Tax Return, December 2, 1979 
G Exhibit D-23, Lease Agreement 
H Exhibit D-28, Receipt for purchase of poker machine 
I Exhibit D-29, Answer to Complaint 
J Exhibit D-27, Crimes Against Property Report, September 29, 
1984 
K Addition to Exhibit A-l, Initial Client Assessment Of Four 
Corners Mental Health Clinic 
35-1-67. Permanent total disability—Amount of payments—Vocational 
rehabilitation—Procedure and payments.—In cases of permanent total dis-
ability the employee shall receive 662/$% of his average weekly wages at 
the time of the injury, but not more than a maximum of 66^3% of the 
state average weekly wage at the time of the injury per week and not less 
than a minimum of $35 per week plus $5 for a dependent wife and $5 for 
each dependent minor child under the age of eighteen years, up to a maxi-
mum of four such dependent minor children, but not to exceed 66* 3ft of 
the state average weekly wage at the time of the injury per week. However, 
in no case of permanent total disability shall the employer or its insurance 
carrier be required to pay such weekly compensation payments for more 
than 312 weeks; and provided further, that a finding by the commission of 
permanent total disability shall in all cases be tentative and not final until 
such time as the following proceedings have been had: 
Where the employee has tentatively been found to be permanently and 
totally disabled, it shall be mandatory that the industrial commission of 
Utah refer such employee to the division of vocational rehabilitation under 
the state board of education for rehabilitation training and it shall be the 
duty of the commission to order paid to such vocational rehabilitation 
division, out of that special fund provided for by section 35-1-6S (1), not 
to exceed $1,000 for use in the rehabilitation and training of such employee; 
the rehabilitation and training of such employee shall generally follow the 
practice applicable under section 35-1-69, and relating to the rehabilitation 
of employees having combined injuries. If and when the division of voca-
tional rehabilitation under the state board of education certifies to the 
industrial commission or Utah and in writing that such employee has fully 
co-operated with the division of vocational rehabilitation in its efforts to 
rehabilitate him, and in the opinion of the division the employee may not 
be rehabilitated, then the commission shall order that there be paid to such 
employee weekly benefits at the rate of 6673 ft °f his average weekly 
wages at the time of the injury, but not more than a maximum of 66%% 
of the state average weekly wage at the time of the injury per week and 
not less than a minimum of $35 per week plus $5 for a dependent wife and 
$5 for each dependent minor child under the age of eighteen years, up to a 
maximum of four such dependent minor children, but not to exceed 
66%ft of the state average weekly wage at the time of the injuiy per 
week out of that special fund provided for by section 35-1-63 (1), for such 
period of time beginning with the time that the payments (as in this sec-
tion provided) to be made by the employer or its insurance carrier termi-
nate and ending with the death of the employee. No employee, however, 
shall be entitled to any such benefits if he f^ils or refuses to co-operate 
with the division of vocational rehabilitation as set forth herein. 
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Commencing July 3, 1971, all persons who are permanently and totally 
disabled and on that date or prior thereto were receiving compensation 
benefits from the special fund provided for by section 35-1-68 (1) shall 
be paid compensation benefits at the rate of $50 per week. 
Commencing July 1, 1974, all persons who were permanently and totally 
disabled on or before March 5. 1949, and were receiving compensation bene-
fits and continue to receive such benefits shall be paid compensation benefits 
from the special fund provided for by section 35-1-6S (1) at a rate sufficient 
to bring their weekly benefit to $50 when combined with employer or in-
surance carrier compensation payments. 
The division of vocational rehabilitation shall, at the termination of the 
vocational training of the employee, certify to the industrial commission 
of "Utah the work the employee is qualified to perform, and thereupon the 
commission shall, after notice to the employer and an opportunity to be 
heard, determine whether the employee has, notwithstanding such rehabili-
tation, sustained a loss of bodily function. 
The loss or permanent and complete loss of use of both hands or both 
arms, or both feet or both legs, or both eyes, or of any two thereof, shall 
constitute total and permanent disability, to be compensated according to 
the provisions of this section and no tentative finding of permanent total 
disability shall be required in such instances; in all other cases, however, 
and where there has been rehabilitation effected but where there is some 
loss of bodily function, the award shall be based upon partial permanent 
disability. 
In no case shall the employer or the insurance carrier be required to pay 
compensation for any combination of disabilities of any kind as provided 
in sections 35-1-65, 35-1-66 and this section, including loss of function, in 
excess of 66-,%% of the state average weekly wage at the time of the 
injury per week for 312 weeks. 
History: L. 1917, ch. 100, §78; C. L. 
1917, §3139; L. 1919, ch. 63, § 1 ; R. S. 
1933, 42-1-63; L. 1937, ch. 41, § 1 ; 1939, 
ch. 51, § 1 ; C. 1943, 42-1-63; L. 1945, ch. 
65, § 1 ; 1949, ch. 52, § 1 ; 1951, ch. 55, § 1 ; 
1955, ch. 57, § 1 ; 1957, ch. 62, § 1; 1959, 
ch. 55, § 1 ; 1961, ch. 71, § 1 ; 1963, ch. 49, 
§ 1 ; 1965, ch. 68, § 1 ; 1967, ch. 65, § 1 ; 
1969, ch. 86, § 5 ; 1971, ch. 76, §6 ; 1973, 
ch. 67, § 4; 1974, ch. 13, § 1. 
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35-1-78. Continuing jurisdiction of commission to mod-
ify award — Authority to destroy records — 
Interest on award. 
The powers and jurisdiction of the commission over each case shall be 
continuing, and it may from time to time make such modification or change 
with respect to former findings, or orders with respect thereto, as in its 
opinion may be justified, provided, however, that records pertaining to 
cases, other than those of total permanent disability or where a claim has 
been filed as in 35-1-99, which have been closed and inactive for a period of 
10 years, may be destroyed at the discretion of the commission. 
Awards made by the Industrial Commission shall include interest at the 
rate of 8% per annum from the date when each benefit payment would have 
otherwise become due and payable. 
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LEASE AGREEMENT 
c 
This lease agreement made and entered into this 1st day of August, 1982, by 
and between Paul B. Leonard & Violet Leonard, husband & wife, & Robert B. Leonard 
& Golda Leonard, husband & wife, Castle Dale, Emery County, State of Utah, herein-
after referred to as Lessors and Charles Oman & llene Oman, Castle Dale, Emery 
County, State of Utah, hereinafter referred to as Lessee, 
WITNESSETH 
1. DESCRIPTION OF PROPERTY LEASED: That the Lessor does by these presents 
lease to the Lessee the following described real and personal property, to occupy 
and use for business purposes, to-wit: 
BEGINNING at the Northwest corner of Lot 4, Block 11, 
Castle Dale Townsite Survey, thence East 12 feet; thence 
South 6.5 rods; thence West 44.5 feet; thence North 6.5 
rods; thence East 32.5 feet to the point of beginning. 
COMMONLY known as Kelly's Pool Hall located at 56 East 
Main Street, Castle Dale, Utah, together with all 
furniture, fixtures and equipment located therein. 
2. TERM OF LEASE: The term of this lease shall be from August 1, 1982 to 
July 31st, 1985, unless terminated by mutual agreement of the parties or otherwise. 
Lessee shall have two (2) year option with 20% increase in rent if option excercisei 
3. LESSEES COVENANT: 
(a) The lessee shall take good care of the property and its fixtures, 
and operate the business in a good and businesslike manner; keep the plumbing works, 
closets, pipes and fixtures belonging thereto in good repair, and at the end or 
other expiration of the term, deliver up the premises in good order and condition, 
natural deterioration and damage by fire only excepted. 
(b) To pay to the lessor at Castle Dale, Utah, a monthly rental of $850.0C 
per month for thirty-six months beginning August 1st, 1982. Thereafter, the Lessee 
shall have an option to lease for another twenty-four months with the rent to be 
$1,020.00 per month. 
1' 
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(c) The Lessee expressly agrees that the Lessor shall be free from all 
liabilities and claims for damages and/or suits foi or by reason of injury or 
injuries to any person or persons or property of any kind whatsoever, whether the 
person or property of Lessee, his agents or employees, or third persons, from any 
cause or causes whatsoever while in or upon said premises or any part thereof 
during the term of this lease or occasioned by any occupancy or use of said premises 
or any activity carried on by Lessee in connection therewith, and Lessee hereby 
covenants and agrees to indemnify and save harmlessi the Lessor from all liabilities, 
charges, expenses (including counsel fees) and cost£ on account of or by reason 
of any such injuries, liabilities, claims, suits or losses however occurring or 
damages growing out of same. 
(d) Lessee shall obtain all necessary licenses and permits from the City, 
State, and Federal Governments necessary or required for the operation of the 
business herein leased. 
(e) Lessee further agrees to pay all utilities, including but not limited 
to gas, electricity, water, and sewer, from August 1, 1982 to the end of the 
lease period, before any said billings become delinquent. 
(f) Lessee agrees to hold Lessor harmless for any indebtedness incurred 
by the business after August 1, 1982. 
(g) Lessee further agrees not to sub-lease or assign this lease to anyone 
during the term hereof, except upon the written consent of the Lessor. 
(h) Excessive intoxication or failure to keep the business operating with 
regular business will terminate this lease. 
A. LESSORS COVENANT: 
(a) That the Lessee, paying the rents and performing the covenants herein 
contained, shall peaceably and quietly enjoy the said leased premises and shall not 
be disturbed by an act of the Lessor or any person claiming under him. 
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(b) Lessor agrees to maintain and keep in repair the roof of said buildir 
only, all other repairs and maintenance to be the responsibility of Lessee. 
5. It is mutually understood and agreed that Lessor shall have the right to 
enter upon the leased premises at all reasonable time to inspect the same. 
6. Upon the termination of this lease for any reason, Lessee agrees to 
surrender the leased property in substantially its condition as of the date of this 
lease, and Lessor agrees to purchase the Lessee's inventory on hand at cost to 
Lessee. 
7. In the event the Lessors shall sell the leased premises anytime during 
the time this lease is in effect, Lessors agree to make the sale subject to this 
lease. 
8. This agreement shall be binding upon the heirs, executors, administrators, 
and assigns of the parties hereto. 
IN WITNESS WHEREOF, the parties have hereunto set their hands the day and 
year first above written. 
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He also took vallium several years ago, which seemed to be 
effective with him. 
PSYCHIATRIC HISTORY: 
Approximately 10 years ago prior tb the mine accident, Mr. 
Oman was having some psychiatric problems and was seeina Nells 
Sather. 
ASSESSMENT OF PROBLEMS AND ASSETS: 
Strengths that the client has include his ability to be able 
to corne in contact and verbalize his feelings and another 
strength is that he is able to do the business managing of the 
Bar that the couple owns, and he is quite inovative and creative 
as far as money making ideas. 
Weaknesses that the client has include his loss of self 
esteem, and loss of being the wage earner of his family, the 
duration that this client has experienced in the lack of suDDort 
from financial and rehabilitative resources. 
RELEVANT PAST HISTORY: 
Charles Oman is a 41 year old Caucasian male, who is coming 
into the Center at this time seeking psychiatric treatment. He 
indicates that as a result of a mine cave in ten years ago on May 
l£th that he has had a broken back with two fusions, experiences 
severe back pain, has been on pain pil^s that he is not able to 
afford so instead uses alcohol. He experiences muscle spasms and 
is unable to walk or sit or sleep for any length of period. He 
indicates that he recalls the mining accident quite often, he 
cannot bear to watch any movies involving pain or violence, he 
has dreams of the cave in, he has a son in law who had a cave in 
a year and a half ago and is on disaoility, which relives a lot 
of the feelings that Mr. Oman is experiencing at the present 
time, also death and accidents and some discussions of the coal 
mines Are upsetting to him. When he wak^s up in the morning* he 
exoeriences cold sweats and dry heaves. 
As a result of the compensation hearing in November, tne 
judge recommended that he be referred in to Vocation 
Rehabilitation, which he has done over the last few weeks. Mr. 
Staley has set up a tutoring program with Mr. Oman as ne is 
unable to read. Mr. Oman is terrified that someone will find our 
about this and he is very secretive of the tutor corning to his 
home. He is also fearful that he won't dcf> good enough. Mr. Staley 
indicateds to Mr. Oman that he would be able to help get his 
daughter into the Trade Tech in Salt Lak^. Later on Mr. Staley 
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had given the impression to Mr. Oman, that perhaps this coula not 
be cone and Mr. Oman is feeling the burden of somehow getting his 
daughter into the Trade Tech College, without him making any 
income. Apparently the couple is experiencing great financial 
difficulty and have not been able to pay the original lease on 
their business and have had to pay a reduced lease. The lease 
will be up in August at which time they will need to make a 
decision whether to keep their business. 
Mr. Oman is also experiencing marital conflict with his wife 
who is running the Par for him. He indicates that he does not 
care for her down there, it is very upsetting to see her 
socializing with the male patrons, she indicates that she tries 
not to come on overly appealing to her clientale, however, this 
is a very sensitive subject for thern. Mr. Oman manages the 
business end of the bar and is quite creative in developing ways 
of bringing in parties, groups, etc. 
Mr. Oman was born and raised out of state and when he was in 
the tenth grade he dropped out of school due to it beinn so 
difficult for him. Apparently his mother was an invalid wno 
spent a great deal of time at home, and he stayed at home to car^ 
for nis mother and no one apparently checked on them. His father 
was a coal miner who was gone lengthy hours during the day witn 
working in the coal mine and traveling etc. 
This is the first marriage for Mr. and Mrs. Oman. The 
counlee have three children, one who is married and lives in the 
area, a daughter who is 17, and a son who is 6 years old. 
MENTAL STATUS: 
Mr, Oman is a handsome Caucasian male who looks oldser than 
his 41 years, although he attempts to sit still during the 
conversation, he needs to get up and walk around due to tne pain 
that he is experiencing. His face shows a great deal of strain 
and worry. Mr. Oman has difficulty recalling dates and some 
experiences that has happened several years ago. He is oriented 
as to time and place. 
DIAGNOSTIC IMPRESSION: 
3tf9.81, Post traumatic stress Disorder, chronic. 
The reason that the client has been given this diagnosis is 
that he has been involved in a serious mine cave in ten years ago 
whicn has left him disabled. he has recollections of the 
accident, he relives his own trauma and experiences as a result 
of a son in law who has experienced a cave in a year and a half 
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ago, which has left him disabled- His compensation is beinq 
threatened as well. Mr. Oman will not watch movies that have to 
do with pain, death, violence, news of any accidents are very 
upsetting to him and even some coal mine discussion is upsetting 
to him. He experiences cold sweats and dry heaves. 
Other diagnosis 
Melancholia. 
is £96.33, Major Repression recurrent with 
The reason that the client has been catagorizeds in tnis 
area is that he does have a dysphoric mood and has lost interest 
in his usual daily activities. He experiences sleep 
difficulties, psychomotor agitation, feelings of worthlessness, 
guilt for bringing on the burden that he has to his family, he 
indicates being more emotional, and has difficulty in 
conceritrat ion, he also experiences socia} withdrawal, where auite 
frecuently when transportation permits h^ will leave the area for 
several hours or a couple of days to be alone. 
Another diagnosis: 300.02, Generalised Anxiety Disorder. 
The reason that the client has also been given this 
diagnosis is that he has difficulty in relaxing, he has obvious 
strained face, he experiences cold sweats, he feels anxious a 
great deal of the time, tends to worry and ruminates about past 
events, experiences temper outbursts. 
Last diagnosis: 305.01, Alcohol abuse continuous. 
Mr. Oman has been utilizing alcohol as a means of helpinq 
him cope with the pain he is experiencing. He does have a history 
over the last ten to twelve years of being a heavy drinker, he 
had a DUI apparently six years ago, will spend a great deal of 
time^ down at the bar where his wife works, and is reported to 
continually drink alcohol there in getting drunk as much as four 
times weekl^ 
JLA^ e Pacfe, 
ocial Service Worker 
JP/bj 
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CERTIFICATE OF SERVICE] 
I hereby certify that on the 16th day of October, 1986, 
four copies of the foregoing Brief Of Defendants Peabody 
Coal Company and Old Republic Insurance Company were mailed 
to the following counsel: 
Industrial Commission of Utah 
P.O. Box 45580 
Salt Lake City, UT 84145-0580 
Second Injury Fund 
P.O. Box 45580 
Salt Lake City, UT 84145-0580 
Virginius Dabney, Esq. 
DABNEY & DABNEY 
136 South Main 
Suite 412 
Salt Lake City, UT 84101 
Henry K. Chai/II J (^ 
Attorneys for Defendants 
Peabody Coal Company and 
Old Republic Insurance Company 
